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AFCOS' obligation to cooperate in the framework of an internal
investigation (Follow-up to COCOLAF plenary of 19 May 2015)

Dear COCOLAF delegates,
At the COCOLAF plenary meeting of 19 May 2015, the Austrian delegation questioned
whether OLAF could request the cooperation of Member States - and of the AFCOS in
particular - in the case of internal investigations. The Austrian delegation stressed that
Article 3(4) of Regulation 883/2013 establishing the AFCOS is part of an Article entitled
"External investigations" (Article 3).
The Commission is of the view that Member States and their AFCOS have a duty to
cooperate with OLAF including in the course of internal investigations, based on the
following considerations:
1. First, pursuant to the principle of sincere cooperation laid down in the treaties
(Article 4(3) TEU), "the Union and the Member States shall, in full mutual respect, assist
each other in carrying out tasks which flow from the Treaties".
Article 325(3) TFEU has further clarified this duty to cooperate in the area of the
protection of the EU financial interests, stating that Member States have a duty to organise
a "close and regular cooperation" together with the Commission.
Member States therefore have a general duty to protect all types of EU financial interests
and cooperate with the Commission regardless of the type of fraud which is committed or
the type of investigation conducted. In this regard, it should be noted that the Lisbon
Treaty has extended the scope of the previous Article 280 TEC (now Article 325 TFEU)
by now explicitly referring to the protection of the EU financial interests also in "all the
Union's institutions, bodies, offices and agencies" (while Article 280 set out the obligation
to "afford effective protection in the Member States", the Lisbon Treaty inserted, after
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"Member States", the words "and in all the Union's institutions, bodies, offices and
agencies").
2. Regulation 883/2013 governing OLAF confirms in several ways this duty to cooperate
regardless of the type of investigations conducted.
a) First, Article 3(4) of Regulation 883/2013 states that "Member States shall, for the
purposes of this Regulation, designate a service ("the anti-fraud coordination
service") to facilitate effective cooperation and exchange of information [...] with
the Office". The words "for the purposes of this Regulation" demonstrate the will
of the EU legislator to establish AFCOS with a view to improve cooperation
between the Member States and the Commission on all aspects relating to
Regulation 883/2013 as a whole and not to restrict AFCOS' competence to
external investigations. Would the legislator have wished to restrict AFCOS'
competence to the sole scope of Article 3, it would have used the words "for the
purposes of this Article" or "for the purposes of external investigations".
b) Besides, the spirit of Regulation 883/2013 is not to carry through a strict division
between external and internal investigations. For example, while Article 4 (entitled
"Internal investigations") sets out some specific rules applying to internal
investigations it also refers to investigative tools or legislation used for external
investigations1.
Similarly, Article 3 does not aim at establishing rules which would exclusively
apply to external investigations and the obligation of AFCOS to cooperate with
Member States should be read as applying also in the course of internal
investigations.
The legislator located the obligation to establish an AFCOS in Article 3 probably
because the need for cooperation with the Commission appears more often in the
context of an external investigation than in the context of an internal investigation.
Nevertheless, its intention to confer competence to the AFCOS beyond the mere
scope of Article 3 is clearly demonstrated by the words "for the purposes of this
Regulation", as explained under 2a).
c) Finally, in all types of investigations, cooperation of Member States with the
Commission is a key factor for an effective protection of the EU financial
interests. Several parts of Regulation 883/2013 refer to it without distinguishing
between the types of investigation concerned.
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Article 4(3) refers to Regulation 2185/96 which deals with on-the-spot checks and inspection at the premises of economic

operators, a type of checks typically conducted in external investigations.
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For example:
Recital 10 of the Regulation gives the reasons for the establishment of AFCOS and
explains that the operational efficiency of OLAF depends greatly on cooperation
with Member States and that an AFCOS should be designated in order to facilitate
this cooperation. But it does not make any distinction between the two types of
investigation.
The duty to cooperate with OLAF is also illustrated in several articles of the
Regulation such as Article 8(3) which estabhshes the obligation of Member States,
"at the request of the Office or on their own initiative, to transmit to the Office any
document or information they hold which relates to an on-going investigation by
the Office".
Article 1(5) and the corresponding recital 33 also stress the importance of the
cooperation between OLAF and its partners in all types of investigations.
As a conclusion, the duty of Member States to cooperate with OLAF including in the
course of internal investigations stems from Article 4(3) TEU as well as from Regulation
883/2013 itself, including its Article 3(4) interpreted in the light of the Treaty obligation
of sincere cooperation.

Copy; Heads of AFCOS, P. Kneuer, M. Hofmann, E. Cano Romera, D. Dalheiraer, C. Ullrich,
F. Michlik, C. Arwidi
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